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This revenue procedure explains when and hovAsiséstant Commissioner (Employee
Plans and Exempt @anizations) gives technical advice to a key district director or a
chief, appeals @ite in the employee plans areas (including actuarial matters) and exempt
organizations areas. It also explains the rights a taxpayer has when a key district direct
or a chief, appeals fife requests technical advice regarding a tax matter

The term key district director means the district director of (1) the Northeast Key District,
(2) the Southeast Key District, (3) the Midstates Key District, (4Mhstern Key Dis
trict, and (5) the Ohio Key District. (kst of the key district dfces that have audit juris
diction is contained iAppendixA.) The reference in this revenue procedure to the chief,
appeals dfce includes, when appropriate, tAssistant Regional Director &ppeals
(Large Case). In addition, any reference to appeéfiteoincludes, when appropriate, the
team chief. Finallyany reference to EP/EO means Employee Plans and ExeggotiOr
zations.

.01 This revenue procedure is a general update of R®¢. 98-5, 1998-1 I.R.B. 155,
which contains the general procedures for technical advice requests for matters within th
jurisdiction of the Cfice of theAssistant Commissioner (Employee Plans and Exemypt Or
ganizations). Most of the changes to Renwoc. 98-5 involve minor revisions, such as up
dating citations to other revenue procedures.

.02 A new section 9 is addedrhis section provides for pre-submission conferences in
the same manner and with the same guidelines as irPRm 99-2, page 73 tifis Bul
letin.

.03 Sections 9 through 21 of RéRroc. 98-5 have been redesignated as sections 10
through 22 of this revenue procedure.

“Technical advice” means advice or guidance in the form of a memorandum furnishec
by the Ofice of theAssistant Commissioner (Employee Plans and Exemgaiiza
tions), (hereinafter referred to as the “nationdicef), upon the request of a key district
director or a chief, appealsfick, submitted in accordance with the provisions of this rev
enue procedure in response to any technical or procedural question that develops duril
any proceeding on the interpretation and proper application of tatalaiveaties, regua
tions, revenue rulings, notices or other precedents published by the natf@meatof
specific set of facts. Such proceedings include (1) the examination of a tagpayen,

(2) consideration of a taxpaysrclaim for refund or credit, (3) a request for a determina
tion letter (4) any other matter involving a specific taxpayer under the jurisdiction of the
chief, EP/EO division or chief, appealdiog, or (5) processing and considering nondock
eted cases in an appealficef. Howeverthey do not include cases in which the issue in
the case is in a docketed case for any.year

For purposes of technical advice, the term “taxpayer” includes all persons subject to an
provision of the Internal Revenue Code (including tax-exempt entities such as-govern
mental units which issue municipal bonds within the meaningl®3§, and when appro
priate, their representatives. Howewdee instructions and the provisions of this revenue
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procedure do not apply to requests for technical advice involving any matter pertaining to
either tax-exempt bonds or mortgage credit certificates. Instead, the procedures unde
Rev Proc. 99-2, page 73, this Bulletin, must be followed.

Technical advice resolves complex issues and helps establish and maintain consister
holdings throughout the Internal Revenue Servigekey district director or a chief, ap
peals ofice, may raise an issue in any tax period, even though technical advice may have
been asked and furnished for the same or similar issue for another tax period.

Technical advice does not include legal advice furnished to the key district or appeals of
fice in writing or orally other than advice furnished pursuant to this revenue procedure. In
accordance with section 12.01 of this revenue procedure, a tadpegauest for referral
of an issue for technical advice will not be denied merely because the natimehaé
provided legal advice, other than advice furnished pursuant to this revenue procedure, tc
the key district or appealsfife on the matter

.01 Generallythe instructions of this revenue procedure apply to requests for technical
advice on any issue under the jurisdiction ofAksistant Commissioner (Employee Plans
and Exempt Qganizations).

.02 If a key district directochief, appeals &te, or a taxpayer requests technical advice
on a determination letter undeb21 of the Code, the procedures under this revenue-proce
dure, RevProc. 90-27, 1990-1 C.B. 514, as modified by. Reoc. 99-8, page 229, this
Bulletin, as well as $01.201(n) of the Statement of Procedural Rules, must be followed.

.03 Requests for technical advice are encouraged on any technical or procedura
questions arising in connection with any case of the type described in section 3 at any
stage of the proceedings in the key district or appefit®dhat cannot be resolved on the
basis of lawregulations, or a clearly applicable revenue ruling or other published prece
dent.

.04 Requests for §805(b) relief are mandatory technical advice with respect to all
exempt oganization and employee plans matters.

Except for those exemption application cases handled in the natificaliofaccordance
with section 6.02 of ReProc. 90-27, key districts and appeafgce$ are required to +e
quest technical advice on their exemmgamization cases concerning qualification for ex
emption or foundation status for which there is no published precedent or for which there
is reason to believe that nonuniformity exists.

Regarding employee plans matters, a request for technical advice is required in case
concerning (1) proposed adverse or proposed revocation letters on collectigeliywbar
plans, (2) plans for which the Service is proposing to issue a revocation letter because o
certain fiduciary actions that violate the exclusive benefit rule4ifi§a) of the Code and
are subject to Part 4 of Subtitle BTfle | of the Employee Retirement Income Security
Act of 1974, Pub. L. 93—-406, 1974-3 C.B. 1, 43, (3) amendments to defined contribution
plans pursuant to RefProc. 94-41, 1994-1 C.B. T7lin connection with a waiver of the
minimum funding standard and a request for a determination letter (See section 15 of Rev
Proc. 99-6, page 187, this Bulletin, and section 3.04 of R@¢. 94-41), (4) termina
tion/reestablishment and spifieérmination cases in which the key districficd pro
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Statute of limitations

Address to send a
§301.9100-1 equest

poses that the Implementation Guidelines are not applicable, or (5) a situation in which the
employer has had a prior termination/reestablishment or $gerafination within 15
years of the time of the transaction.

.01 All procedures for obtaining technical advice on issues (other than facnep&ra-
tives) under the jurisdiction of th&ssociate Chief Counsel (Domestic), thssociate
Chief Counsel (Employee Benefits and Exempgddizations), and th&ssociate Chief
Counsel (International) including any matter pertaining to tax-exempt bonds or mortgage
credit certificates, 26 of the Code (shipownerg'otection and indemnity associations),
§ 528 (certain homeownerassociations) and issues involving the interpretation or appli-
cation of the federal income tax laws and income tax treaties relating to international
transactions are contained in RBvoc. 99-2.

.02 Procedures for obtaining technical advice specifically applicable to federal alcohol,
tobacco, and firearms taxes under subtitle E of the Code are under the jurisdiction of the
Bureau ofAlcohol, Tobacco and Firearms.

.03 Technical advice procedures regarding excise taxes (other than excise taxes impose
under Chapters 41, 42 and 43 of the Code), and employment taxes that employee plar
and exempt @anizations are subject to, are set forth in.Rewc. 99-2.

.01 Except with regard to exemption application matters involving0%§c) and 508,
requests for an extension of time for making an election or other application for relief
under §301.9100-1 of the Procedure ahdiministration Regulations made after the ex
amination of the taxpayer return has begun or made after the issues in the return are
being considered by an appealBoaf or a federal court are letter ruling requeSthere
fore, §301.9100-1 requests should be submitted pursuant toFRew. 99-4, pagels,
this Bulletin, and require payment of the applicable user fee listed in section 6.0f Rev
Proc. 99-8.

.02 The running of any applicable period of limitations is not suspended for the period
during which a § 301.9100-1 request has been filed. 86&.8100-3(d)(2). If the pe
riod of limitations on an assessment undéb81(a) for the taxable year in which an elec
tion should have been made, or any taxable year that would have fmmadaby the
election had it been timely made, will expire before receipt 3@18100-1 letter ruling,
the Service ordinarily will not issue a3®1.9100-1 ruling.See§ 301.9100-3(c)(1)(ii).
Therefore, the taxpayer must secure a consent ungledc)(4) to extend the period of
limitations on assessment. Note that the filing of a protective claim for refund under
§ 6511 does not extend the period of limitations on assessment30[£.9100-1 relief is
granted, the Service may require the taxpayer to consent to an extension of the period c
limitations for assessmen&ee§ 301.9100-3(d)(2).

.03 Requests made undeB@81.9100-1, pursuant to ReRroc. 99-4, together with
the appropriate user fee, must be submitted to the Internal Revenue Service by the ta
payer and addressed as follows:
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Requests involving employee plans matters:

Internal Revenue Service

Assistant Commissioner (EP/EQ)
Attn: OP:E:EP:T

P.O. Box 14073

Ben Franklin Station

Washington, DC 20044

Requests involving exemptganization matters:

Internal Revenue Service

Assistant Commissioner (EP/EQO)
Attn: OP:E:EO

PO. Box 120

Ben Franklin Station

Washington, DC 20044

A §301.9100-1 request may also be hand delivered:

(1) To the drop box at the 12th Street entranceldf Tonstitutiomve., N.W, Washing
ton, DC. No receipt will be given at the drop box; or

(2) Between the hours of 8:15 a.m. and 5:00 p.m. to:

Couriers Desk
Internal Revenue Service
Assistant Commissioner (EP/EQO)

Attn: OP:E:EP:T

or

Attn: OP:E:EO
1111 ConstitutiomAvenue, N.W
Washington, DC

A receipt will be given at the courisrdesk. In each instance, the package should be
marked: RULING REQUESTBUBMISSION. See Rewroc. 99-8 for the appropriate
user fee.

.04 If the taxpayes return for the taxable year in which an election should have been
made or any taxable year that would have befectad by the election had it been timely
made is being examined by a key distridiaaf or the issues in the return are being
considered by an appealdicé or a federal court, the taxpayer must notify the national
office. See,8 301.9100-3(e)(4)(i) and section 6.04 of RBvoc. 99—-4. The national
office will notify the appropriate key district directahief appeals fite, or government
counsel considering the return that a request 80%89100-1 relief has been submitted
to the national dice. The EP/EO specialist, appealsicgr or government counsel is not
authorized to deny consideration of a request f808.9100-1 relief.The letter ruling
will be mailed to the taxpayer and a copy will be sent to the appropriate key distriet direc
tor, chief, appeals fite, or government counsel.

.01 The key district director or chief, appealdicd, determines whether to request
technical advice on any issue being considered. Each request must be submitted throug
proper channels and signed by a person who is authorized to sign for the key district
director or chief, appeals fafe. The mandatory technical advice described in section
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Uniformity of position lacking

When technical advice
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At the earliest possible stage

SECTION 9. HOW ARE
PRE-SUBMISSION
CONFERENCES
SCHEDULED?

4.04(3) of this revenue procedure, for cases concerning amendments to defined-contrib
tion plans in connection with a waiver of the minimum funding standard and a request fo
a determination letters treated as if it had been a request for technical advice submitted
by the key district directoiSeesection 15 of RevProc. 99—6 and section 3.04 of Rev
Proc. 94-41 for the procedural rules applicable to this particular mandatory technical ad
vice.

.02 While a case is under the jurisdiction of a key district director or chief, appeals
office, a taxpayer may request that an issue be referred to the natfa@afaftechnical
advice.

.01 Technical advice should be requested when there is a lack of uniformity regarding
the disposition of an issue or when an issue is unusual or complex enough to warrant co
sideration by the nationalfafe.

.02 The provisions of this revenue procedure apply only to a case under the jurisdictior
of a key district director or chief, appeal$icd. Technical advice may also be requested
on issues considered in a prior appeals disposition, not based on mutual concessions
the same tax period of the same taxpayéne appeals @ite that had the case concurs in
the request.

A key district director may not request technical advice on an issue if an apfiealssof
currently considering an identical issue of the same taxpayer (or of a related taxpaye
within the meaning of 867 or a member of anféifited group of which the taxpayer is
also a member within the meaning df504). A case remains under the jurisdiction of the
key district director even though an appeafiethas the identical issue under considera
tion in the case of another taxpayer (not related within the meaning6af & §1504) in
an entirely diferent transactionWith respect to the same taxpayer or the same transac
tion, when the issue is under the jurisdiction of an appefit® péind the applicability of
more than one kind of federal tax is dependent upon the resolution of that issue, a key di
trict director may not request technical advice on the applicability of any of the taxes in
volved.

A key district director or chief, appealdio&, also may not request technical advice on
an issue if the same issue of the same taxpayer (or of a related taxpayer within the mea
ing of 8267 or a member of anféifited group of which the taxpayer is also a member
within the meaning of 8504) is in a docketed case for the same taxpayer (or for a related
taxpayer or a member of arfikdted group of which the taxpayer is also a member) for
any taxable year

.03 Once an issue is identified, all requests for technical advice should be made at tt
earliest possible stage in any proceedinbe fact that the issue is raised late in the exam
ination or appeals process should not influence, howéwerkey district or appeals-of
fice’s decision to request technical advice.
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.01 In an dbrt to promote expeditious processing of requests for technical advice, the
national ofice generally will meet with the key district or appealficefand the taxpayer
prior to the time a request for technical advice is submitted to the natifinal dh cases
involving very complex issues, the key district or appedigemfand the taxpayer are
encouraged to request a pre-submission conferéncequest for a pre-submission
conference should be made, howewly after the key district or appealdioé deter
mines that it will likely request technical advice and only after all parties agree that a pre-
submission conference should be requested.

.02 A pre-submission conference is intended to facilitate agreement between the parties
as to the appropriate scope of the request for technical advice, the factual information to be
included in the request for technical advice, any collateral issues that either should or
should not be included in the request for technical advice, and any other substantive ol
procedural considerations that will allow the nationdicefto provide the parties with
technical advice as expeditiously as possible.

A pre-submission conference is not intended to create an alternate procedure for deter
mining the merits of the substantive positions advocated by the key district or appeals of
fice or by the taxpayerThe conference is intended only to facilitate the overall technical
advice process.

.03 A request for a pre-submission conference must be submitted in writing by the key
district or appeals fite. The request should identify thefioE expected to have jurisdic-
tion over the request for technical advicehe request should include a brief explanation
of the primary issue so that an assignment to the appropriate branch can be made.

An original and one copy of the request should be submitted to the appropriate addres:
listed in section 10.06 of this revenue procedure.

.04 Within 5 working days after it receives the request, the branch assigned responsi-
bility for conducting the pre-submission conference will contact the key district or appeals
office to arrange a mutually convenient time for the parties to meet in the natificel of
The conference generally should be held within 30 calendar days after the key district or
appeals dfce is contactedThe key district or appealsfife will be responsible for coer
dinating with the taxpayer as well as with any other Service personnel whose attendance
the key district or appealsffe believes would be appropriate.

.05 Pre-submission conferences generally will be held in person in the natfasal of
However if the key district or appealsfafe personnel is unable to attend the conference,
the conference may be conducted by telephone.

.06 At least 10 working days before the scheduled pre-submission conference, the key
district or appeals ite and the taxpayer should submit to the natiorfadeof statement
of the pertinent facts (including any facts in dispute), a statement of the issues that the
parties would like to discuss, and any legal analysis, authorities, or background document:
that the parties believe would facilitate the nationites understanding of the issues to
be discussed at the conferen@ée legal analysis provided for the pre-submission cenfer
ence need not be as fully developed as the analysis that ultimately will accompany the re
quest for technical advice, but it should allow the natiorfaleofo become reasonably-in
formed regarding the subject matter of the conference prior to the medimgkey
district or the appeals fide or the taxpayer should ensure that the natiofigeafeceives
a copy of any required power of attorngyeferably on Form 2848, Power Attorney
and Declaration of Representative.

.07 Because pre-submission conference procedures are informal, no tape, stenographi
or other verbatim recording of a conference may be made by any party
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.08 Any discussion of substantive issues at a pre-submission conference is advisory only
is not binding on the Service, and cannot be relied upon as a basis for obtaining retroactiv
relief under the provisions of 805(b).

.01 Whether initiated by the taxpayer or by a key district or appetd® ph request for
technical advice must include the facts and the issues for which technical advice is
requested, and a written statement clearly stating the applicable law angutinerats in
support of both the Serviceand the taxpayer positions on the issue or issues.

(1) If the taxpayer initiates the request for technical advice, the taxpayer must submit tc
the EP/EO specialist or appealdiadr, at the time the taxpayer initiates the request,
a written statement—

(a) stating the facts and the issues;
(b) explaining the taxpayer position;

(c) discussing any relevant statutory provisions, tax treaties, court decisions, regulations
revenue rulings, revenue procedures, notices, or any other authority supporting the
taxpayets position; and

(d) stating the reasons for requesting technical advice.

If the EP/EO specialist or appealdicér determines that technical advice will be re
quested, the taxpaysrstatement will be forwarded to the nationdicefwith the request
for technical advice.

(2) If the request for technical advice is initiated by a key district or appdas, of
the taxpayer is encouraged to submit the written statement described in section 10.01(1) ¢
this revenue procedure. If the taxpdgestatement is received after the request for tech-
nical advice has been forwarded to the natiorfadeyfthe statement will be forwarded to
the national dfce for association with the technical advice request.

(3) Whether the request for technical advice is initiated by the taxpayer or by a key
district or appeals @ite, the taxpayer is also encouraged to comment on any legislation,
tax treaties, regulations, revenue rulings, revenue procedures, notices, or court decisior
contrary to the taxpayer position. If the taxpayer determines that there are no contrary
authorities, a statement to thigest would be helpful. If the taxpayer does not furnish ei
ther contrary authorities or a statement that none exists, the Service, in complex cases
those presenting di€ult or novel issues, may request submission of contrary authorities
or a statement that none exists.

.02 As part of the request, the key district or appedisemust submit a statement, in
addition to the criteria on Form 5565 referred to belinat (1) the applicable statute of
limitations has at least 180 calendar days to run before its expiration or (2) the applicable
statute of limitations will run prior to 180 calendar days from the date a request is trans
ferred to the national i€e and the case should be processed on an expedited basis. If the
key district or appeals fi€e obtains an extension of the statute of limitations while the re
quest is being processed in the nationfitef the ofice obtaining the extension must also
submit a revised statement to the nationtefadvising it of the new expiration date.

If there are less than 61 calendar days remaining before the expiration of the statute c
limitations with respect to a case being processed on an expedited basis, the case will &

168 1999-1 |.R.B.



General provisions of
8§6104 and 610

Application of § 6104

Statement identifying
information to be deleted
from public inspection

Transmittal Form 5565,
Request forTechnical
Advice - EP/EO

returned to the déite responsible for statute control of the file unless a decision is made
pursuant to section 121.2 of the Internal Revenue Manual that the case can be timely
processedThe national dfce will telephone (or fax notice of) its decision to the request

ing key district or appealsfife and will place a memorandum in the file to reflect what
ever procedural steps have been taken.

.03 Generally§ 6104(a)(1)(B) provides that an application filed with respect to: (1) the
qualification of a pension, profit-sharing, or stock bonus plan undéi&) or 803(a)
or an individual retirement arrangement undd0g(a) or 808(b) will be open to public
inspection pursuant to regulations as will (2) any application filed for an exemption from
tax under $01(a) of an aganization forming part of a plan or account described above.
Generally § 6110(a) provides that except as provided otherwise, written determinations
(defined in §86110(b)(1) as rulings, determination letters, and technical advice memoran
dums or Chief Counsel advice) and any related background file document will be open to
public inspection pursuant to regulations.

.04 The requirements for submitting statements and other materials or proposed dele
tions in technical advice memorandums before public inspection is allowed do not apply
to requests for any documents to the extedt@ applies.

.05 The text of a technical advice memorandum subjecittti@ may be open to public
inspection. The Service deletes certain information from the text before it is made
available for inspectionTo help the Service make the deletions required ®18(c), the
taxpayer must provide a statement indicating the deletions desired (“deletions statement”).
If the taxpayer does not submit the deletions statement, the Service will follow the proce
dures in section1105 of this revenue procedure.

A taxpayer who wants only names, addresses, and identifying numbers deleted shoulc
state this in the deletions statement. If the taxpayer wants more information deleted, the
deletions statement must be accompanied by a copy of the technical advice request an
supporting documents on which the taxpayer should bracket the material to be deleted
The deletions statement must indicate the statutory basis, utdé0®&) for each pro
posed deletion.

If the taxpayer decides to ask for additional deletions before the technical advice memo
randum is issued, additional deletions statements may be submitted.

The deletions statement must not appear in the request for technical advice but, insteac
must be made in a separate document attached to the request.

The deletions statement must be signed and dated by the taxpayer or the ‘suguayer
thorized representativél stamped signature is not permitted.

The taxpayer should follow these same procedures to propose deletions from any addi
tional information submitted after the initial request for technical advae additional
deletions statement, howeyés not required with each submission of additional inferma
tion if the taxpayes initial deletions statement requests that only names, addresses, and
identifying numbers are to be deleted and the taxpayer wants the same information delete
from the additional information.

.06 The key district or appealsfafe should use Form 5565, Request Technical
Advice - EP/EO, for transmitting a request for technical advice to the natidical wfing
the addresses listed below



Address to sendequests
from key district offices

Address to sendequests
from appeals dfices

Number of copies of
request to be submitted

Power of attorney

Case files

SECTION 11. HOW ARE
REQUESTS HANDLED?

Taxpayer notified

Conference ofered

Employee Plans

Internal Revenue Service
Attn: OP:E:EP

1111 ConstitutiorAve., NW
Room 6052 OP:E:EOQO:P:2
Washington, DC 20224

Exempt Oganizations
Internal Revenue Service
Attn: OP:E:EO

1111 ConstitutiorAve., NW
Room 6052 OP:E:EOQO:P:2
Washington, DC 20224

Internal Revenue Service
Attn: C:AP:FS

Box 68

901 D Street, SW
Washington, DC 20024

.07 The key district or the appealdioé must submit (3) three copies of the request for
technical advice to the nationafiog.

.08 Any authorized representative, as described in section 9.02 ofPRex. 99-4,
whether or not enrolled to practice, must comply Witbasury Department Circular No.
230 (31 CFR part 10 (1998)) and with the conference and practice requirements of the
Statement of Procedural Rules (26 CFR part 601). It is preferred that Form 2848, Powe
of Attorney and Declaration of Representative, be used with regard to requests for techni
cal advice under this revenue procedure.

.09 The key district or appealsfiafe will submit copies of the original documents (the
administrative file) to the nationalfafe accompanying the applicable Form 5565Hhe
key district or appeals fa€e will maintain the original documents (including any power of
attorney).

.01 Regardless of whether the taxpayer or the Service initiates the request for technice
advice, the key district or appealsioé: (1) will notify the taxpayer that technical advice
is being requested; and (2) at or before the time the request is submitted to the national of
fice, will give to the taxpayer a copy of thegaments that are being provided to the na
tional office in support of its position.

If the EP/EQO specialist or appealdicér initiates the request for technical advice, he or
she will give to the taxpayer a copy of the statement of the pertinent facts and the issue
proposed for submission to the nationdioef.

This section 1.01 does not apply to a technical advice memorandum described in section
11.06 of this revenue procedure.

.02 When notifying the taxpayer that technical advice is being requested, the EP/EO spe
cialist or appeals fiter will also tell the taxpayer about the right to a conference in the
national ofice if an adverse decision is indicated and will ask the taxpayer whether such a
conference is desired.



If the taxpayer disagrees
with the Service's statement
of facts

If the Service disagees with
the taxpayers statement
of facts

If the taxpayer has not
submitted the required
deletions statement

.03 If the EP/EO specialist or appealficafr initiates the request for technical advice,
the taxpayer has 10 calendar days after receiving the statement of facts and specific issue
to submit to that specialist orfimfer a written statement specifying any disagreement on
the facts and issuesA taxpayer who needs more than 10 calendar days must ,juistify
writing, the request for an extension of timEhe extension is subject to the approval of
the chief, EP/EO division, or the chief, appeafgef

After receiving the taxpayes statement of the areas of disagreement, evimt should

be made to reach agreement on the facts and the specific points at issue before the matt
is referred to the nationalfafe. If an agreement cannot be reached, the key district or ap
peals dfice will notify the taxpayer in writingWithin 10 calendar days after receiving the
written notice, the taxpayer may submit a statement of the taxpayeterstanding of the
facts and the specific points at issdetaxpayer who needs more than 10 calendar days to
prepare the statement of understanding must justifyriting, the request for an exten

sion of time. The extension is subject to the approval of the chief, EP/EO division, or the
chief, appeals éite. Both the statements of the taxpayer and the key district or appeals
office will be forwarded to the nationalffe with the request for technical advice.

When the key district director or the chief, appeale®fand the taxpayer cannot agree
on the material facts and the request for technical advice does not involve the issue o
whether a letter ruling or determination letter should be modified or revoked, the national
office, at its discretion, may refuse to provide technical advice. If the natidied of
chooses to issue technical advice, it will base its advice on the facts provided by the key
district or appeals fite.

If a request for technical advice involves the issue of whether a letter ruling or determi
nation letter should be modified or revoked, the natiorfadeoWill issue the technical ad
vice.

.04 If the taxpayer initiates the action to request technical advice, and the t&xpayer
statement of the facts and issues is not wholly acceptable to the key district or appeal:
office, the Service will notify the taxpayer in writing of the areas of disagreenid.
taxpayer has 10 calendar days after receiving the written notice to rephAttaitpayer
who needs more than 10 calendar days must justify in writing the request for an extensior
of time. The extension is subject to the approval of the chief, EP/EO division, or the chief,
appeals difce.

If an agreement cannot be reached, both the statements of the taxpayer and the key di
trict or appeals dice will be forwarded to the nationalfwfe with the request for technical
advice. When the disagreement involves material facts essential to the preliminary assess
ment of the case, the key district director or the chief, appdals,ahay refuse to refer a
taxpayer initiated request for technical advice to the natiofiaéof

If the key district director or the chief, appealficsf, submits a case involving a dis
agreement of material facts, the nationdicef at its discretion, may refuse to provide
technical advice. If the nationalficle chooses to issue technical advice, it will base its
advice on the facts provided by the key district or appeftzof

.05 When the key district or appealdioé initiates the request for technical advice, the
taxpayer has 10 calendar days after receiving the statement of facts and issues to b
submitted to the nationalfafe to provide the deletions statement required undil8)
if public inspection is permitted pursuant t6 B.O (see section 10.05 of this revenue-pro
cedure). In such a case, if the taxpayer does not submit the deletions statement, the ke
district director or the chief, appealdiog, will tell the taxpayer that the statement is re
quired.



Criminal or civil fraud cases

SECTION 12. HOW DOES

A TAXPAYER APPEAL A

KEY DISTRICT DIRECTOR’S
OR CHIEF'S APPEALS
OFFICE DECISION NOT

TO SEEK TECHNICAL
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Taxpayer notified of decision
not to seek technical advice

Taxpayermay appeal decision
not to seek technical advice

Chief, EP/EO division, or

chief, appeals diice, determines
whether technical advice

will be sought

When the taxpayer initiates the request for technical advice and does not submit with t
request a deletions statement as required 818, the key district director or the chief,
appeals dfce, will ask the taxpayer to submit the statement. If the key district director or
the chief, appeals fi¢e, does not receive the deletions statement within 10 calendar days
after asking the taxpayer for it, the key district director or the chief, appdiaks, ofiay
decline to submit the request for technical advice.

However if the key district director or the chief, appealBoef, decides to request tech
nical advice, whether initiated by the key district or appediseobr by the taxpayem a
case in which the taxpayer has not submitted the deletions statement, the ndtammnal of
will make those deletions that the Commissioner of Internal Revenue determines are r
quired by 8110(c).

.06 The provisions of this section (about referring issues upon the ta}paggquest,
obtaining the taxpay&s statement of the areas of disagreement, telling the taxpayer abou
the referral of issues, giving the taxpayer a copy of tgegmaents submitted, submitting
proposed deletions, and granting conferences in the natidical) afo not apply to a teeh
nical advice memorandum described i6180(g)(5)(A) that involves a matter that is the
subject of or is otherwise closely related to a criminal or civil fraud investigation, or a
jeopardy or termination assessment.

In these cases, a copy of the technical advice memorandum is given to the taxpayer af
all proceedings in the investigations or assessments are complete, but before the Comm
sioner mails the notice of intention to disclose the technical advice memorandum und
8§ 6110(f)(1). The taxpayer may then provide the statement of proposed deletions to thi
national ofice.

.01 If the EP/EO specialist or appealficefr concludes that a taxpayirequest for
referral of an issue to the nationafioé for technical advice does not warrant referral, the
EP/EO specialist or appealdioér will tell the taxpayer A taxpayetls request for such a
referral will not be denied merely because the natioriglegprovided legal advice, other
than advice furnished pursuant to this revenue procedure, to the key district or appeals «
fice on the matter

.02 The taxpayer may appeal the decision of the EP/EQ specialist or the apfeals of
not to request technical advicdo do so, the taxpayer must submit to that specialistor of
ficer, within 10 calendar days after being told of the decision, a written statement of the
facts, law and aguments on the issue and the reasons why the taxpayer believes-the me
ter should be referred to the nationdiagf for technical advice A taxpayer who needs
more than 10 calendar days must justify in writing the request for an extension of time
The extension is subject to the approval of the chief, EP/EO division, or the chief, appea
office.

.03 The EP/EO specialist or the appealicet submits the taxpayerstatement through
proper channels to the chief, EP/EO division, or the chief, appdmls, @flong with the
EP/EO specialist or the appeals fafer's statement of why the issue should not be
referred to the national aée. The chief determines, on the basis of the statements,
whether technical advice will be requested.



Chief’s decision may be
reviewed but not appealed

SECTION 13. HOWARE
REQUESTS FORTECHNICAL
ADVICE WITHDRA WN?

Taxpayer notified

National office may
provide views

If the chief determines that technical advice is not warranted and proposes to deny the re
guest, the taxpayer is told in writing about the determination. In the letter to the taxpayer
the chief states the reasons for the proposed denial (except in unusual situations whe
doing so would be prejudicial to the best interests of the Governnigmg)taxpayer has
10 calendar days after receiving the letter to notify the chief of agreement or disagreemen
with the proposed denial.

.04 The taxpayer may not appeal the decision of the chief, EP/EO division, or the chief,
appeals dfce, not to request technical advice from the natiorfadef Howevey if the
taxpayer does not agree with the proposed denial, all data on the issue for which technica
advice has been sought, including the taxpayeritten request and statements, will be
submitted to théssistant Commissioner (Employee Plans and Exengar@zations) or
the National Director oAppeals as appropriate.

The Assistant Commissioner (Employee Plans and Exemgar@zations), through the
Director, Employee Plans Division, or the Diregt&ixempt Oganizations Division orif
appropriate, the National DirectorAppeals will review the proposed denial solely on the
basis of the written record, and no conference will be held with the taxpayer or-the tax
payefs representativeThe appropriate Director or his or her representative may consult
within the national dfce, if necessaryand will notify the key district éite or appeals of
fice within 45 calendar days of receiving all the data regarding the request for technical
advice whether the proposed denial is approved or disapprdvedkey district dfce or
appeals dice will then notify the taxpayer

While the matter is being reviewed, the key distrificefor the appeals fiée suspends
action on the issue (except when the delay would prejudice the Govemimtarest).

The provisions of this revenue procedure regarding review of the proposed denial of a re
quest for technical advice continue to be applicable in those situations in which the author
ity normally exercised by the key district director or chief, appedilsephas been dele
gated to another fifial.

.01 Once a request for technical advice has been sent to the nafiicealoofy a key
district director or a chief, appealdioé, may withdraw a request for technical advice. He
or she may ask to withdraw a request at any time before the responding transmittal memo
randum transmitting the technical advice is signed.

The key district director or the chief, appealcef as appropriate, must notify the tax
payer in writing of an intent to withdraw the request for technical advice except (1) when
the period of limitations on assessment is about to expire and the taxpayer has declined t
sign a consent to extend the period, or (2) when such notification would be prejudicial to
the best interests of the Government.

If the taxpayer does not agree that the request for technical advice should be withdrawn
the procedures in section 12 of this revenue procedure must be followed.

.02 When a request for technical advice is withdrawn, the natiofiekohay send its
views to the key district director or the chief, appeafc®f when acknowledging the
withdrawal request. In an appeals case, acknowledgment of the withdrawal request
should be sent to the appropriate appediseyfthrough the National Director Appeals,
C:AP:FS. In appropriate cases, the subject matter may be published as a revenue ruling c
as a revenue procedure.



SECTION 14. HOWARE
CONFERENCES
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.01 If, after the technical advice request is analyzed, it appears that technical advice
adverse to the taxpayer will be given, and if a conference has been requested, the taxpay
will be informed, by telephone if possible, of the time and place of the conference.

.02 The conference must be held within 21 calendar days after the taxpayer is contacted
If conferences are being arranged for more than one request for technical advice for the
same taxpayethey will be scheduled to cause the least inconvenience to the taxgfayer
considered appropriate, the nationdioaf will notify the EP/EO specialist or appeal§ of
cer of the scheduled conference and wiltothe EP/EO specialist or appealfazfr the
opportunity to attend the conferencBheAssistant Commissioner (EP/EQ), the National
Director of Appeals, the key district directoor the chief, appeals fafe may designate
other Service representatives to attend the conference in lieu of, or in addition to, the
EP/EO specialist or the appeal§iadr.

.03 An extension of the 21-day period will be granted only if the taxpayer justifies it in
writing, and the branch chief (or his or her delegate) of tfieeofo which the case is
assigned approves it. No extension will be granted without the approval of the branch
chief (or his or her delegate). Except in rare and unusual circumstances, the national of
fice will not agree to an extension of more than 10 working days beyond the end of the 21-
day period.

The request for an extension must be submitted before the end of the 21-day period, an
should be submitted didiently before the end of this period to allow the nationficef
to considerand either approve or derifie request before the end of the 21-day period. If
unusual circumstances near the end of the period make a timely written requestimpracti
cal, the national éite should be told orally before the end of the period about the problem
and about the forthcoming written request for an extengitie. written request for an €x
tension must be submitted to the nation&icefpromptly after the oral requesthe tax
payer will be told promptly (and later in writing) of the approval or denial of the requested
extension.

.04 There is no right to appeal the denial of a request for an extension. If the national
office is not advised of problems with meeting the 21-day period, or if the written request
is not sent promptly after the nationaficé is notified of problems with meeting the 21-
day period, the case will be processed on the basis of the existing record.

.05 A taxpayer is entitled by right to only one conference in the natiofieé afnless one
of the circumstances discussed in section 14.09 of this revenue procedure Bxists.
conference is normally held at the branch level in the appropriate division (Employee
Plans Division or Exempt @anizations Division). It is attended by a person who has au
thority to sign the transmittal memorandum discussed in section 16.13 on behalf of the
branch chief.

When more than one branch has taken an adverse position on an issue in the request,
when the position ultimately adopted by one branch widlcafanother branct’'determi
nation, a representative from each branch with authority to sign for the branch chief will
attend the conference. If more than one subject is discussed at the conference, the discL
sion constitutes the conference of right for each subject discussed.

To have a thorough and informed discussion of the issues, the conference usually is hel
after the branch has had an opportunity to study the case. Howeveaxpayer may e
guest that the conference of right be held earlier in the consideration of the case than th
Service would ordinarily designate.



Conference may not be taped

Conference may be delayed
to address a equest for
relief under § 7805(b)
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Additional conferences
may be ofered
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submitted after the conference

The taxpayer has no right to appeal the action of a branch to a Division Director or to any
other Service dicial. But see section 14.09 for situations in which the Service niay of
additional conferences.

.06 Because conference procedures are informal, no tape, stenographic, or other verbz
tim recording of a conference may be made by any party

.07 In the event of a tentative adverse determination, the taxpayer may request in writing
a delay of the conference so that the taxpayer can prepare and submit a brief requestin
relief under §7805(b) (discussed in section 19 of this revenue procedii®. branch
chief (or his or her delegate) of theficé to which the case is assigned will determine
whether to grant or deny the request for delaying the conference. If such request is
granted, the Service will schedule a conference on the tentatively adverse position and th
§ 7805(b) relief request within 10 days of receiving the taxpay@#805(b) request. See
section 19.06 of this revenue procedure for the conference procedures Tia0®&(B) re
guest is made after the conference on the substantive issues has been held.

.08 The senior Service representative at the conference ensures that the taxpayer has fu
opportunity to present views on all the issues in quesiitye. Service representatives ex
plain the tentative decision on the substantive issues and the reasons for it.

If the taxpayer requests relief under805(b) (regarding limitation of retroactivefesit),
the Service representatives will discuss the tentative recommendation concerning the re
quest for relief and the reason for the tentative recommendation.

No commitment will be made as to the conclusion that the Service will finally adopt re
garding the outcome of the7805(b) issue or on any other issue discussed.

.09 The Service will der the taxpayer an additional conference if, after the conference
of right, an adverse holding is proposed on a new issue or on the same issue but ol
grounds diferent from those discussed at the first conference.

When a proposed holding is reversed at a higher level with a result less favorable to the
taxpayey the taxpayer has no right to another conference if the groundgumnemts on
which the reversal is based were discussed at the conference of right.

The limitation on the number of conferences to which a taxpayer is entitled does-not pre
vent the national éite from inviting a taxpayer to attend additional conferences, includ
ing conferences with anfidial higher than the branch level, if nationaficé personnel
think they are necessansuch conferences are nofeoéd as a matter of course simply
because the branch has reached an adverse decision. In general, conferences with higf
level oficials are ofered only if the Service determines that the case presents significant
issues of tax policy or tax administration and that the consideration of these issues woulc
be enhanced by additional conferences with the taxpayer

In accordance with section 14.02 of this revenue procedure, the EP/EO specialist or ap
peals oficer may be dered the opportunity to participate in any additional taxpayer
conference, including a conference with afic@fl higher than the branch level. Section
14.02 of this revenue procedure also provides that other Service representatives are a
lowed to participate in the conference.

.10 Within 21 calendar days after the conference, the taxpayer must furnish to the
national ofice any additional data, lines of reasoning, precedents, etc., that the taxpayer
proposed and discussed at the conference but did not previously or adequately present i
writing. This additional information must be submitted by letter with a penalties of per
jury statement in the form described in section 16.10 of this revenue procedure.



Under limited cir cumstances,
may schedule a confence to
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Taxpayermay request status
from the key district or
appeals ofice
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district dir ector or chief,
appeals ofice

The taxpayer must also send a copy of the additional information to the key district direc
tor or the chief, appealsfafe, for comment.Any comments must be furnished promptly
to the appropriate branch in the nationdicef If the key district director or the chief,-ap
peals dfice, does not have any comments, he or she must notify the branch representativ
promptly

If the additional information would have a significant impact on the facts in the request
for technical advice, the nationalfioe will ask the key district director or the chief-ap
peals dfice, for comments on the facts contained in the additional information submitted.
The key district director or the chief, appealBcef will give the additional information
prompt attention.

If the additional information is not received from the taxpayer within 21 calendar days,
the technical advice memorandum will be issued on the basis of the existing record.

An extension of the 21-day period may be granted only if the taxpayer justifies it-in writ
ing, and the branch chief (or his or her delegate) of teedb which the case is assigned
approves the extension. Such extension will not be routinely grahkedprocedures for
requesting an extension of the 21-day period and notifying the taxpayer of the Sgrvices’
decision are the same as those in sections 14.03 and 14.04 of this revenue procedure.

.11 Infrequently taxpayers request that their conference of right be held by telephone.
This request may occufor example, when a taxpayer wants a conference of right but
believes that the issue does not warrant the expense of traveWashington, DC. If a
taxpayer makes such a request, the branch chief, or his or her delegate of the branch
which the case is assigned, will decide if it is appropriate in the particular case to hold the
conference of right by telephone. If the request is approved, the taxpayer will be advise
when to call the Service representatives (not a toll-free call).

In accordance with section 14.02 of this revenue procedure, the EP/EO specialist or aj
peals oficer will be offered the opportunity to participate in the telephone conference.
Section 14.02 of this revenue procedure also provides that other Service representativi
are allowed to participate in the conference.

.01 The taxpayer or the taxpaygrepresentative may obtain information on the status of
the request for technical advice by contacting the key district or appéials thfat
requested the technical advic8eesection 16.08 of this revenue procedure concerning
the time for discussing the tentative conclusion with the taxjfmyepresentative See
section 17.02 of this revenue procedure regarding discussions of the contents ofthe tec
nical advice memorandum with the taxpayer or the taxpayepresentative.

.02 The branch representative or the branch chief to whom the technical advice request |
assigned will give status updates on the request once a month to the key district director
chief appeals éite. In addition, a key district director or chief, appeafcef may get
current information on the status of the request for technical advice by calling the persor
whose name and telephone number are shown on acknowledgment of receipt of the r
quest for technical advice.

Seesection 16.09 of this revenue procedure about discussing the final conclusions witt
the key district or appealsffe. Furtherthe key district director or the chief, appeals of
fice will be notified at the time the technical advice memorandum is mailed.



SECTION 16. HOW DOES
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.01 The authority to issue technical advice on issues under the jurisdiction of the
Assistant Commissioner (Employee Plans and Exemgar@zations) has lgely been
delegated to the Chiefs, Employee Pldieshnical Branches; Chiefs, Employee Plans
Projects Branches; Chiefs, Employee Picisiarial Branches; and Chiefs, Exempy®r
nizationsTechnical Branches.

.02 A request for technical advice generally is given priority and processed ex-
peditiously As soon as the request for technical advice is assigned, the technical em
ployee analyzes the file to see whether it meets all of the requirements of sections 7, 8, an
10 of this revenue procedure.

However if the request does not comply with the requirements of section 10.05 of this
revenue procedure relating to the deletions statement, the Service will follow the proce
dure in the last paragraph of sectidn0b of this revenue procedure.

.03 Usually within 21 calendar days after the branch receives the request for technical
advice, a representative of the branch telephones the key district or apfeal®afis
cuss the procedural and substantive issues in the request that come within the branch
jurisdiction.

.04 If the technical advice request concerns matters within the jurisdiction of more than
one branch or @ite, a representative of the branch that received the original technical
advice request generally informs the key district or appefit® ofithin 21 calendar days
of receiving the request that—

(1) the matters within the jurisdiction of another branch tic@have been referred to
the other branch or fi€e for consideration, and

(2) a representative of the other branch éicefwill contact the key district or appeals
office about the referral of the technical advice request within 21 calendar days-after re
ceiving it in accordance with section 16.03 above.

.05 The branch representative will inform the key district or appeéitedhat the case
is being returned if substantial additional information is required to resolve an issue.
Cases should be returned for additional information when significant unresolved factual
variances exist between the statement of facts submitted by the key district or appeals of
fice and the taxpayeiThey should also be returned if major procedural problems cannot
be resolved by telephone.

If only minor procedural deficiencies exist, the branch will request the additional infor
mation in the most expeditious manner without returning the case.

.06 If all necessary information has been provided, the branch representative discusse
with the key district or appealsfigie his or her tentative conclusion.

.07 If a tentative conclusion has not been reached because of the complexity of the issue
the branch representative informs the key district or appefde of the estimated date
the tentative conclusion will be made.



Advises the key district
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conclusions
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.08 Because the branch representativehtative conclusion may change during the
preparation and review of the technical advice memorandum, the tentative conclusior
should not be considered finallherefore, neither the branch representative nor the key
district or appeals fite should advise the taxpayer or the taxpaympresentative of the
tentative conclusion before the scheduling of the adverse conference.

.09 In all cases, the branch representative should inform the EP/EO specialist or appes
officer of the national dice’s final conclusions.The EP/EO specialist or the appeals
officer should be déred the opportunity to discuss the issues and the natidicd’®f
final conclusions before the technical advice memorandum is issued.

.10 If, following the initial contact referenced in section 16.03 of this revenue procedure,
it is determined, after discussion with the appropriate branch chief or reytbateaddi
tional information is needed, a branch representative will obtain the additional information
from the taxpayeithe key district directoor the chief, appealsfafe, in the most expedi
tious manner possibledny additional information requested from the taxpayer by the na
tional ofice must be submitted by letter with a penalties of perjury statement within 21
calendar days after the request for information is made.

Additional information submitted to the nationafioé must be accompanied by the-fol
lowing declaration:“Under penalties of perjury, | declare that | have examined this
information, including accompanying documents, and, to the best of my knowledge
and belief, the information contains all the elevant facts elating to the request, for
the information and such facts ae true, correct, and complete.” This declaration must
be signed and dated by the taxpayet the taxpayés representativeA stamped signa
ture is not permitted.

A written request for an extension of time to submit additional information must be re
ceived by the national fi€e within the 21 day period, giving compelling facts and cir
cumstances to justify the proposed extensibine branch chief (or his or her delegate) of
the ofice to which the case is assigned will determine whether to grant or deny the reques
for an extension of the 21-day period. No extension will be granted without the approval
of the appropriate branch chief (or his or her delegate). Except in rare and unusual ci
cumstances, the nationalfioé will not agree to an extension of more than 10 working
days beyond the end of the 21-day peridtiere is no right to appeal the denial of a re
guest for an extension.

If the national dice does not receive the additional information within 21 calendar days,
plus any extensions granted by the appropriate branch chief (or his or her delegate), tt
national ofice will process the technical advice memorandum based on the existing
record.

.11 Whether or not requested by the Service, any additional information submitted by the
taxpayer should be sent to the nationdicef Generallythe taxpayer needs only to
submit the original of the additional information to the nationficef Howeverin
appropriate cases, the nationdla& may request additional copies of the information.

Also, the taxpayer must send a copy to either the key district director or the chief, appeal
office, for comment. Any comments must be furnished promptly to the appropriate
branch in the national fife. If the key district director or the chief, appealcef does
not have any comments, he or she must notify the branch representative promptly

.12 Generallybefore replying to the request for technical advice, the natiofied¢ of
informs the taxpayer orally or in writing of the material likely to appear in the technical
advice memorandum that the taxpayer proposed be deleted but that the Service-has det
mined should not be deleted.
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If so informed, the taxpayer may submit within 10 calendar days any further information
or other aguments supporting the taxpa\geproposed deletions.

The Service will attempt to resolve all disagreements about proposed deletions before the
national ofice replies to the request for technical advice. Howetiertaxpayer does not
have the right to a conference to resolve any disagreements about material to be delete
from the text of the technical advice memorandurhese matters, howevyenay be con
sidered at any conference otherwise scheduled for the request.

.13 The national dfce’s reply to a technical advice request is in two parts. Each part
identifies the taxpayer by name, address, identification nynaloelr year or years -Hn
volved.

The first part of the reply is a transmittal memorandum. In unusual cases, it is a way of
giving the key district or appealsfice administrative or other information that under the
nondisclosure statutes or for other reasons may not be discussed with the taxpayer

The second part is the technical advice memorandum, which contains—
(1) a statement of the issues;
(2) a statement of the facts pertinent to the issues;

(3) a statement of the pertinent Jaax treaties, regulations, revenue rulings, and other
precedents published in the Internal Revenue Bulletin, and court decisions;

(4) a discussion of the rationale underlying the conclusions reached by the national of
fice; and

(5) the conclusions of the nationaficé.

The conclusions give direct answers, whenever possible, to the specific issues raised b
the key district or appealsfmfe. Howeverthe national dice is not bound by the precise
statement of the issues as submitted by the taxpayer or by the key district or afipeals of
and may reframe the issues to be answered in the technical advice memorahdutis.
cussion of the issues will be in fiafent detail so that the key district or appealicals
will understand the reasoning underlying the conclusion.

Accompanying a technical advice memorandum subject@al18, is a notice under
§ 6110(f)(1) of intention to disclose the technical advice memorandum (including a copy
of the version proposed to be open to public inspection and notations of third party com
munications under §110(d)).

.14 Replies to requests for technical advice are addressed to the key district director ol
the chief, appeals fiée. Replies to requests from appeals should be routed to the appro
priate appeals &ite through the National Director 8fppeals, C:AP:FS.

.01 The key district director or the chief, appealcef must process the taxpa\gecase
on the basis of the conclusions in the technical advice memorandum unless—

(1) the key district director or the chief, appealcef decides that the conclusions
reached by the nationalfizie in a technical advice memorandum should be reconsidered,
or
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(2) the chief, appealsfife, in the case of technical advice unfavorable to the taxpayer
decides to settle the issue in the usual manner under existing authority

Subject to a request for reconsideration of the conclusions in a technical advice memo
randum, the key district director must follow the conclusions in a technical advice-memo
randum as to all issues and the chief, appefitepmmust follow the conclusions in a tech
nical advice memorandum on issues of agaaizations/plans status or qualification.
Thus, if the technical advice memorandum received by a key district director concerns ar
organizations/plans status or qualification, thegamization/plan has no appeal to the ap
peals dfice on those specific issues.

.02 The national dfce will not discuss the contents of the technical advice memoran
dum with the taxpayer or the taxpa\gerepresentative until the taxpayer has been given a
copy by the key district or appealdioé.

.03 The key district director or the chief, appealcef only after adopting the technical
advice, gives the taxpayer (1) a copy of the technical advice memorandum described ir
section 16.13, and (2) the notice unded180(f)(1) of intention to disclose the technical
advice memorandum (including a copy of the version proposed to be open to public in
spection and notations of third party communications un@aig(d)).

This requirement does not apply to a technical advice memorandum involving a criminal
or civil fraud investigation, or a jeopardy or termination assessment, as described in sec
tion 11.06 of this revenue procedure, or documents to whigh08 (document open to
public inspection) applies as described in section 10.03.

.04 After receiving the notice under@&L10(f)(1) of intention to disclose the technical
advice memorandum, the taxpayer may protest the disclosure of certain information in it.
The taxpayer must submit a written statement within 20 calendar days identifying those
deletions not made by the Service that the taxpayer believes should have beemheade.
taxpayer must also submit a copy of the version of the technical advice memorandum pro
posed to be open to public inspection with brackets around deletions proposed by the tax
payer that have not been made by the natiofigkof

Generally the national dice considers only the deletion of material that the taxpayer has
proposed be deleted or other deletions as required untigcd before the nationalfafe
reply is sent to the key district director or the chief, appeéilseofWithin 20 calendar
days after it receives the taxpaygeresponse to the notice undes180(f)(1), the national
office must mail the taxpayer its final administrative conclusion about the deletions to be
made.

.05 If the national dice tells the key district director or the chief, appeafxef that
a copy of the technical advice memorandum should not be given to the taxpayer and th
taxpayer requests a copiie key district director or the chief, appealécef will tell the
taxpayer that no copy will be given.

.01 A taxpayer may not rely on a technical advice memorandum issued by the Service
for another taxpayer

.02 Except when stated otherwise, a holding in a technical advice memorandum is ap
plied retroactivelyunless théssistant Commissioner (Employee Plans and Exempt Or
ganizations) exercises discretionary authority undé8@b(b) to limit the retroactive ef
fect of the holding. Section 18.06 below lists the criteria necessary for gram8tp @)
relief, and section 18 of this revenue procedure describesféloe @f§7805(b) relief.
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.03 A holding that modifies or revokes a holding in a prior technical advice memoran-
dum is applied retroactivelwith one exception. If the new holding is less favorable to
the taxpayer than the earlier one, it generally is not applied to the period when-the tax
payer relied on the prior holding in situations involving continuing transactions.

.04 If a technical advice memorandum relates to a continuing action or a series of
actions, ordinarily it is applied until specifically withdrawn or until the conclusion is
modified or revoked by enactment of legislation, ratification of a tax traatgcision of
the United States Supreme Court, or the issuance of regulations (temporary or final), a
revenue ruling, or other statement published in the Internal Revenue Bulletin. Publication
of a notice of proposed rulemaking does né¢cifthe application of a technical advice
memorandum.

.05 A taxpayer is not protected against retroactive modification or revocation of a
technical advice memorandum involving a continuing action or a series of actions
occurring after the material facts on which the technical advice memorandum is based
have changed.

.06 Generallya technical advice memorandum that modifies or revokes a letter ruling
or another technical advice memorandum or a determination letter is not applied retroac
tively either to the taxpayer to whom or for whom the letter ruling or technical advice
memorandum or determination letter was originally issued, or to a taxpayer whose tax lia
bility was directly involved in such letter ruling or technical advice memorandum of deter
mination letter if—

(1) there has been no misstatement or omission of material facts;

(2) the facts at the time of the transaction are not materiafgredift from the facts on
which the letter ruling or technical advice memorandum or determination letter was based,;

(3) there has been no change in the applicable law;

(4) in the case of a letter ruling, it was originally issued on a prospective or proposed
transaction; and

(5) the taxpayer directly involved in the letter ruling or technical advice memorandum or
determination letter acted in good faith in relying on the letter ruling or technical advice
memorandum or determination lettend the retroactive modification or revocation
would be to the taxpayerdetriment. For example, the tax liability of each employee cov
ered by a letter ruling or technical advice memorandum or determination letter relating to
a pension plan of an employer is directly involved in the letter ruling or technical-memo
randum or determination letteHowever the tax liability of members of an industry is not
directly involved in a letter ruling or technical advice memorandum or determination letter
issued to one of the members, and the holding in a modification or revocation of a letter
ruling or technical advice memorandum or determination letter to one member of an in
dustry may be retroactively applied to other members of the indiBgrthe same reason
ing, a tax practitioner may not obtain the nonretroactive application to one client of a mod
ification or revocation of a letter ruling or technical advice memorandum or determination
letter previously issued to another client.

When a letter ruling or determination letter to a taxpayer or a technical advice memoran
dum involving a taxpayer is modified or revoked with retroactifecefthe notice to the
taxpayer except in fraud cases, sets forth the grounds on which the modification -or revo
cation is being made and the reason why the modification or revocation is being applied
retroactively

In order for a technical advice memorandum that modifies or revokes a letter ruling or
another technical advice memorandum or a determination letter not to be applied retroac
tively either to the taxpayer to whom or for whom the letter ruling, technical advice mem
orandum or determination letter was originally issued, or to a taxpayer whose tax liability
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was directly involved in such letter ruling, technical advice memorandum or determina
tion letter such taxpayer generally must request relief und&0%(b) in the manner de
scribed in section 19 below

.01 Under 87805(b) the Commissioner or the Commissiosatelegate has the
discretion to prescribe the extent, if atoywhich a technical advice memorandum will be
applied without retroactive fefct.

.02 A taxpayer who has received a technical advice memorandum or for whom a tech-
nical advice request is pending may request thaf$isestant Commissioner (Employee
Plans and Exempt @anizations), the Commissionedelegate, exercise the discretionary
authority under §805(b) to limit the retroactive fetct of any holding stated in the techni
cal advice memorandum or to limit the retroactivieetfof any subsequent modification
or revocation of the technical advice memorandum.

.03 When a technical advice memorandum that concerns a continuing transaction
is modified or revoked hyfor example, a subsequent revenue ruling or final regulations,
a request to limit the retroactivefeft of the modification or revocation of the technical
advice memorandum must be made in the form of a request for a letter ruling if submitted
before examination of the return that contains the transaction that is the subject of the re
quest for the letter rulingSeeRev. Proc. 99-4.

.04 When, during the course of an examination of a taxpayeturn by a key district
director or consideration by the chief, appeafief a taxpayer is informed that the key
district director or the chief, appealdiog, recommends that a technical advice memoran
dum be modified or revoked, a request to limit the retroactive application of the modifica
tion or revocation of the technical advice memorandum must itself be made in the form of
a request for technical advic&eesections 7, 8 and 10 of this revenue procedure and sec
tions 19.07 and 19.08 below

The taxpayer must also submit a statement that the request is being made pursuant t
§ 7805(b). This statement must also indicate the relief requested and give the reasons ano
arguments in support of the relief requested. It must also be accompanied by any docu
ments bearing on the reque3te explanation should discuss the five items listed in sec
tion 18.06 of this revenue procedure as they relate to the ta¥paitaation.

The taxpayes request, including the statement that the request is being made pursuant to
§ 7805(b), must be forwarded by the key district director or the chief, appgeds taf the
national ofice for consideration.

.05 A request to limit the retroactivefett of a holding in a technical advice memoran-
dum that does not modify or revoke a technical advice memorandum may be made as par
of that technical advice request, either initialy at any time before the technical advice
memorandum is issued by the nationdicef In such a case, the taxpayer must alse sub
mit a statement in support of the application afg®5(b), as described in section 19.04
above.

.06 When a request for technical advice concerns only the applicatiod8f=%b), the
taxpayer has the right to a conference in the natiofiskah accordance with the previ
sions of section 14 of this revenue procedure.

If the request for application of 8B05(b) is included in the request for technical advice
on the substantive issues or is made before the conference of right on the substantive is
sues, the §805(b) issues will be discussed at the taxpayare conference of right.
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If the request for the application of7805(b) is made as part of a pending technical ad
vice request after a conference has been held on the substantive issues, and the Service ¢
termines that there is justification for having delayed the request, then the taxpayer will
have the right to one conference of right concerning the applicatiod&3sb), with the
conference limited to discussion of this issue.

.07 Where the applicant has requested the key district director to seek technical advice
on the applicability of §805(b) relief to a qualification issue undet®l(a) pursuant to a
determination letter request, the applicaiatiministrative remedies will not be considered
exhausted until the nationalfiok has a reasonable time to act on the request for technical
advice. Beesection 20 of Rewroc. 99-6.)

.08 Where technical advice has been requested pursuant to an exgemptzations
request for §805(b) relief from the retroactive application of an adverse determination
within the meaning of §428(a)(1), the exempt geinizations administrative remedies
will not be considered exhausted, within the meaning 8428(b)(2), until the national
office has a reasonable time to act on the request for technical advice.

Rev Proc. 98-5 is superseded.

This revenue procedure idesdtive January 11, 1999.

The collections of information contained in this revenue procedure have been reviewed
and approved by the @fe of Management and Budget in accordance with the Paperwork
ReductiorAct (44 U.S.C. 8507) under control number 1545-1520.

An agency may not conduct or sponsord a person is not required to respond to,-a col
lection of information unless the collection of information displays a valid control number

The collections of information in this revenue procedure are in sections 6.03, 9, 10.01,
10.02, 1.03, 1.04, 1.05, 12.02, 12.03, 13.01, 14.03, 14.10, 16.10, 16.12, 17.04, 19.03,
19.04, and 19.05.This information is required to evaluate and process the request for a
technical advice memorandum. In addition, this information will be used to help the Ser
vice delete certain information from the text of the technical advice memorandum before
it is made available for public inspection, as required byl®6The collections of infor
mation are required to obtain a technical advice memorandmlikely respondents are
businesses or other fprofit institutions and not-feprofit institutions.

The estimated total annual reporting and/or recordkeeping burden is 1,950 hours.

The estimated annual burden per respondent/recordkeeper varies from 4 hours to 6!
hours, depending on individual circumstances, with an estimated average of 19.5 hours
The estimated number of respondents and/or recordkeepers is 100.

The estimated annual frequency of responses is one request per applicant.

Books or records relating to a collection of information must be retained as long as their
contents may become material in the administration of any internal revenu&ver
ally, tax returns and tax return information are confidential, as require b3

The principal author of this revenue procedure is Michael Rubin of the Employee Plans
Division. For further information regarding how this revenue procedure applies-to em
ployee plans matters, please contact the Employee Plans Disitdopayer assistance
telephone service or MRubin between the hours of 1:30 and 3:30 p.m. Eastern time,
Monday throughrhursday on (202) 622-6074/6075 or (202) 622-6214, respectiFely
exempt oganizations matters, please contact Myn Kawecki at (202) 622-7922.
These telephone numbers are not toll-free.
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If the entity is in:

Connecticut, Maine,

Massachusetts, Michigan,

New Hampshire, New JerseyewYork,
Ohio, Pennsylvania, Rhode Islandrmont

Alabama, Delaware, District of Columbia,

Florida, Geogia, Indiana, Kentuckyouisiana,
Maryland, Mississippi, North Carolina,

South CarolinaTennessee/irginia,

WestVirginia, any U.S. possession or foreign country

Arkansas, lllinois, lowa, Kansas, Minnesota,
Missouri, Nebraska, North Dakota,
Oklahoma, South Dakot&exas Wisconsin

Alaska,Arizona, California, Colorado,
Hawaii, Idaho, Montana, Nevada, New Mexico,
Oregon, Utahyashington\Wyoming

AppendixA

The key district office that has audit jurisdiction is:

Internal Revenue Service
Northeast Key District Gice
Chief, EP/EO Division
G.PO. Box 029162
Brooklyn, NY 11201

Internal Revenue Service
Southeast Key District @Gte
Chief, EP/EO Division

PO. Box 13163

Baltimore, MD 21203

Internal Revenue Service
Midstates Key District Gice
Chief, EP/EO Division

Mail Code 4950 DAL

1100 Commerce Street
Dallas, TX 75242

Internal Revenue Service
Western Key District Gfce
Chief, EP/EO Division

P.O. Box 263650
LosAngeles, CA90053-2350



INDEX
References are to sections in Riéroc. 99-5

Additional Information

—procedure for SUbMISSION. . . . . ... sections 16.02, 16.05, 16.10
after CONfEIBNCE. . . . . o section 14.10

—proposed deletions under S1BIL. . . . . .. ... section 10.05

Chief Counsel

—UNISAICTION . o oo e section 5.01

Conferences

—Offered . . sections 1.02, 14.01, 14.09
EXCEPLIONS .« . .ttt sections 1.06, 12.04, 16.12

—PrE-SUDIMISSION . . o oo section 9

—SChedUlING . . . . e e section 14
request to limit retroactivity. . . . .. ... e sections 14.07, 14.08, 19.05
telephone CONfEIENCES . . . . . . o e section 14.1

Definition - technical adViCe. . . . . . . . . section 3

Extension of Time

—to appeal decision not to request technical advice.. . ... .. ... . section 12.02
—to disagree with statement of facts. . . .. ... ... sections 1.03, 11.04
—to schedule CONfErENCE . . . ... sections 14.03, 14.04
—to submit additional information. . . . ... ... sections 14.10, 16.10
Farmers COOPEIatiVES . . . .ottt e e e e sections 4.02, 5.01
Letter RUIING . .o section 18.06
Mandatory TechnicalAdViCe . . .. ... ... e sectians 4.04, 7.01
Papemvork RedUCtON ACE . . . ... section 22
Perjury Statement . .. ... sections 14.10, 16.10
POWET Of At OINY . . oo e ——— section 10.08
Public Disclosure under§ 6110
—deletion statement reqUIrEd. . . . . . .t e section 10.05
exception when 8 6104 applies . . . . .. ot section 10.04
failure 10 SUDMIL . . . .. section 1.05
—notice of INteNtion t0 diSCIOSE. . . . . . .. . section 17.03
protesting deletions not made. . . . ... .. sections 16.12, 17.04
REpPreSENtatiVES . . . . . oo sections 14.08, 16.10
Retroactive Effect
N gENEIAl . L sections 18.02—.06
ON letter TUIING . . o o ——— e section 18.06
—request to limit retrOacCtiVILy. . . . . .. .o e section 19
employee plans determination letters. . . ... ... .. section 19.07
exempt 0ganization MatlersS. . . . .. ... section 19.08
format Of requUesE. . . . . ..o sections 19.03, 19.04
scheduling conference. . . . ... .. sections 14.07, 14.09, 19.06
Revenue Rulings
—effect on continuing transaction . . . ... ... ... sections 18.04, 18.05
request to limit retroactivity . . . . ... ... sections 19.01—.05
Section 301.9100—1 Relief. . . . ..o section 6
Status ofTechnicalAdvice Request
—to key district or appealsfife . ... ... ... .. section 15.02
O tAXPAY T . . o o e section 15.01

1999-1 I.R.B. 185 January 4, 1999



INDEX

References are to sections in Rexoc. 99-5

Where to Send

—additional INformation. . . . ... ... section 16.1
—technical advice request from appealicelf . ... ... .. . . . section 10.06
—technical advice from key districtfafe .. ... ... . section 10.06

Withdrawal of TechnicalAdvice ReqUest . .. ... .. e e e e section 13



